STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
RONNI E L. RI CKS,
Petitioner,
VS. Case No. 04- 3069

CI TY OF GAI NESVI LLE

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, the Division of Admnistrative
Hearings, by its designated Adm nistrative Law Judge, P. M chael
Ruff, held a final hearing in the above-styled case on
Oct ober 12, 2004, in Gainesville, Florida.

APPEARANCES

For Petitioner: Ronnie L. Ricks, pro se
3531 Sout hwest 30th Terrance, Unit 50-B
Gai nesville, Florida 32608

For Respondent: Daniel M Nee, Esquire
200 East University Avenue, No. 425
Gainesville, Florida 32601

STATEMENT OF THE | SSUE

The issue to be resolved in this proceedi ng concerns
whet her Ronnie L. Ricks, has been a victimof an unl aw ul
enpl oynent practice allegedly perpetrated by the enpl oyer, the
Respondent, City of Gainesville (City), because of its

termnation of him allegedly because of his race.



PRELI M NARY STATEMENT

Thi s cause arose on or about Cctober 14, 2003, when the
Petitioner filed a charge of discrimnation against the above-
named Respondent with the Florida Conmm ssion on Hunman Rel ati ons
(Comm ssion). In that charging docunent, he alleged that he had
been di scri m nated agai nst on the basis of his race (black). He
all eged that the discrimnation nost recently occurred on
August 6, 2003. The Conmi ssion investigated the charges and
ultimtely determ ned that the Respondent had not commtted
discrimnatory acts and issued a "No Cause" finding on July 23,
2004.

After that determ nation of no cause by the Conmm ssion, the
Petitioner filed a Petition for Relief seeking a formal
adm ni strative hearing. The case was ultinmately assigned to P.
M chael Ruff, Adm nistrative Law Judge, and was schedul ed for
hearing on October 12, 2004.

The cause cane on for hearing as noticed. The Petitioner
testified on his own behalf during the hearing, but called no
ot her witnesses. The Petitioner submtted one exhibit which was
admtted into evidence. The Respondent presented the testinony
of two witnesses, Labor Crew Leader Edward Kersey and Supervi sor
Charles E. "Ed" Sanms. The Respondent submtted six exhibits

which were adnmitted i nto evi dence.



FI NDI NGS OF FACT

1. The Petitioner, Ronnie L. Ricks, was enployed by the
City of Gainesville as a Mtor Equi pnent Operator | fromJune 9,
2003 to August 6, 2003.

2. The Respondent, Cty of Gainesville, is a nunicipal
corporation organi zed under the laws of the State of Florida,
and is an enpl oyer for purposes of Chapter 760, Florida
St at ut es.

3. Upon accepting enploynent with the Cty, the Petitioner
was nade aware of the witten job description including the job
functions and selection factors specified in the job
description. He was al so provided and made aware of the witten
City of Gainesville Policies and Procedures, including policy
nunber 6 relating to and describing the six-nmonth probationary
period applicable to all new enpl oyees.

4. Upon being hired by the Respondent and commrenci ng wor k
as a Mtor Equi pnment Operator |, on June 9, 2003, the
Petitioner's continued enpl oynment was subject to the
satisfactory conpl etion of a six-nonth probationary period. The
Respondent's witten policy relating to the probationary period
stated that, "The probationary period shall be regarded as an
integral part of the selection process and shall be utilized for
cl osely observing the enployee's work for securing the nost

ef fective adjustnent of a new or pronoted enployee to the



position and for rejecting any enpl oyee whose performance or
conduct is not satisfactory."”™ Further, the policy stated,
"During the probationary period, the supervisor and Depart nent
Head nmay di scharge an enpl oyee who is unable or unwilling to
performthe duties of the position satisfactorily or whose

habi ts and dependability do not nerit continuance in the enpl oy
of the Gty."

5. At all times relevant to this action, the essential job
functions of the position of Mdtor Equiprment Qperator | included
a requirenment that the enployee, "Attends work on a continuous
and reqgul ar basis." Additionally, anong the "non-essential job
functions" was a requirenent that the enpl oyee, "Makes m nor
repairs and adjustnents to equipnment. Checks oil and tires.™

6. One of the selection factors listed in the witten job
description for the position of Mdtor Equi pmrent Qperator | was,
"Ability to work effectively with co-workers and the general
public."”

7. The Petitioner clainms to have suffered discrimnation
when his crew | eader allegedly told other enployees that the
Petitioner was a "policeman." He maintains this caused bl ack
co-workers to shun himor refuse to speak to him He al so
contends that his supervisor allegedly nade coments about his
clothes and his car. Apparently, he nmeans that his choice of

clothing for work was criticized because he all egedly wore



"desi gner clothes” for a job which required nore casual work
clothes. He also feels he was discrimnated agai nst because of
his supervisor's alleged cormments concerning the type or nodel
car he drove. The Petitioner maintains he was harassed by his
supervi sor when he refused to now a retention pond in an area he
was assigned to maintain. He clains the retention pond had a
hole in it and he felt it was dangerous to now it on the
tractor. Wen he refused to do the job, his supervisor Ed Sans
conpleted the job. The Petitioner also contends he was

di scri mi nated agai nst because he had to conplete a City of

Gai nesville Accident Analysis formafter damaging a tractor by
bendi ng the nmetal roof of the tractor when he hit an overhangi ng
tree linb. He maintains that white enpl oyees were not

di sci plined for such conduct.

8. Aside fromhis contention that white enpl oyees were not
di sci plined for damagi ng equi pnrent and he was, the Petitioner
did not testify that any of the alleged discrimnatory or
harassment acts he cited were in any way related to his race or
ot her protected status.

9. There was no substantial evidence offered at hearing to
support the Petitioner's claimthat his crew | eader Ed Kersey,
ever referred to the Petitioner as a "policeman" or other
simlar term The Petitioner nmade that accusation in his

testi nony based on uncorroborated hearsay, the relator of which



was not present as a witness. H s crew | eader, Ed Sans,
testified that he did not make such a statenent and further
testified that his father was a career |aw enforcenent officer
and he had a great deal of respect for such a position and would
not have used "policeman" or a simlar termin a derogatory way.

10. The Petitioner clained that his supervisor, Ed Samns,
made derogatory comrents about his clothes and car. The
Petitioner clains that those coments were i nappropriate but did
not indicate that they were discrimnatory on the basis of race
or in any other way. Supervisor Sans testified that he has no
recol | ection of making comments about the Petitioner's clothes
and did not recall himdressing inappropriately during his brief
enpl oyment with the City. He was never reprimnded or otherw se
di sci plined concerning the clothes he wore. Supervisor Sans did
acknow edge maki ng comments about the Petitioner's vehicle in
that he testified he had nmerely asked the Petitioner's opinion
concerning the various qualities of that vehicle because he was
consi dering purchasing a simlar one for hinself.

11. Concerning the Petitioner's testinony about being
"harassed” by being ordered to now a retention pond he
considered to be an unsafe site, Supervisor Sans testified
regarding that incident. He showed it to be an exanple of the
Petitioner's unwillingness to work effectively with co-workers

and his poor attitude toward supervision. On that occasion,



M. Sams witnessed the Petitioner sitting near an unnowed
retention pond and inquired why he was not working. The
Petitioner responded that he was going to "let Ed do it." "Ed"
was crew | eader Ed Kersey, one of the Petitioner's supervisors.
Supervi sor Sans testified that he was sonewhat taken aback by
the Petitioner's attitude toward both the assigned work and to
his direct supervisor. Utimately, M. Sans perforned the
requi red now ng operation and clearly denonstrated that it could
easily be safely done. The Petitioner indicated he felt
harassed by this incident or this direction to now the retention
pond, but he gave no testinony whatever to indicate that it was
racially discrimnatory toward hi m

12. The Petitioner maintains that he felt harassed when
drove his tractor into a tree |linb causing damage to the
tractor's alum num canopy. He was required to conplete a "Gty
of Gainesville Accident Analysis form™ but in spite of his
testinmony that he was disciplined, there is no evidence to show
he was disciplined for the incident. Despite the clear |anguage
on the accident analysis report conpleted as a result of the
accident, the Petitioner apparently failed to understand that he
was not being disciplined or "witten up” for the accident. He
was not treated differently fromthe white enpl oyees he
mai nt ai ned were not disciplined for damage to equi pnent. The

Petitioner was nerely required to conplete the accident analysis



report in order to maintain a record of incidents involving Gty
equi pnment. Under the section entitled "corrective action,” the
report nerely indicated, "reinstruct enployee.”" There was no
di scipline inposed. M. Sams testified that he did not issue a
war ni ng, reprimand, re-assignnent, or job change as a result of
the tractor damage incident. M. Sans testified that the
Petitioner's obstinance regarding the conpletion of the accident
report formwas a further exanple of difficulties encountered in
supervi sing the Petitioner.

13. Ed Kersey is a Labor Crew Leader Il who reports to
M. Sans and who directly supervised Ricks. In addition to the
i ncident where Ricks refused a directive to now the retention
pond, M. Kersey also encountered the Petitioner's obstinance
and failure to follow supervision, on occasions when the
Petitioner was angry or upset and would now over litter or trash
on the ground rather than pick it up, or have it picked up,
bef ore running the nowi ng nmachi ne over it. He also had a
tendency to show up late for equi pnent nmai ntenance work. He was
verbal Iy counsel ed for this, although never "witten up,"” but
kept doing it even after being counsel ed about it.

14. During less than nine weeks in which the Petitioner
was enployed in the relevant position, he was absent from work
for four days. He left early on one occasion w thout perm ssion

and was |ate at |east twice wthout excuse. Wen he left early,



he left two and one quarter hours early fromwork w thout
perm ssion. The four days m ssed fromwork were w thout |eave
or permssion. He arrived late for job assignnents on the two
occasions. His poor attendance in a nine-week period is nore
egregi ous because the Petitioner was only working a four-day
wor k week.

15. The Petitioner frequently m ssed the designated
mai nt enance tinmes set aside for the notor vehicle equipnent
operators to work together to maintain their equipnent. This is
a part of their job description. Crew |eader Ed Kersey
established that this tinme was specifically designated in
recognition that workers could maintain their equipnent if they
cooperated with each other. When the Petitioner frequently
failed to attend the group mai ntenance sessions, he would
conpl ain about the difficulty of perform ng maintenance tasks
al one.

16. In sunmary, the evidence fails to establish that the
Petitioner was discrinnated against due to his race or any
ot her protected status. The preponderant evidence showed that
the Petitioner's enploynent was termnated during his
probationary period, because his habits and dependability did
not nerit continued enploynent. Specifically, the preponderant
evi dence establishes that the Petitioner's poor attendance

record, sub-standard equi pnent mai nt enance, and unresponsi ve and



confrontational attitude towards his supervision were all
legitimate, nondi scrimnatory reasons justifying the term nation
of the Petitioner's enploynent, especially considering that he
was in his probationary period.

17. The Petitioner offered no persuasive evidence that, as
a nenber of a protected class, he was treated differently or
worse in any enploynent decision or category as conpared to
simlarly situated enpl oyees outside his protected cl ass.
Addi tional ly, based upon the above-found instances of deficient
performance and deficient attitude toward supervision, the
Petitioner did not offer persuasive evidence that he was
qualified for the position in question fromwhich he was
term nat ed.

CONCLUSI ONS OF LAW

18. The Division of Adm nistrative Hearings has
jurisdiction of the subject matter of and the parties to this
proceedi ng. 88 120.569 and 120.57(1), Fla. Stat. (2004)

19. Section 760.10(1)(a), Florida Statutes (2004),
provides that it is an unlawful enploynent practice for an
enployer ". . . to discharge or to fail or refuse to hire an
i ndi vidual, or otherwise to discrimnate against any individua
with respect to conpensation, terns, conditions, or privileges

of enpl oynent, because of such individual's race, color,

10



religion, sex, national origin, age, handicap, or marital
status."

20. The Petitioner has the burden of establishing that the
Respondent's actions were notivated by a discrimnating purpose,

through direct or circunstantial evidence. Texas Departnent of

Community Affairs v. Burdine, 450 U S. 248, 101 S. C. 1089, 67

L. Ed. 207 (1981). St. Mary's Honor Center v. Hicks, 504 U S

502, 113 S. C. 2742, 2747, 125 L. Ed. 407, 416 (1993).
21. Pursuant to the MDonnell -Dougl as standard of proof

(McDonnel | -Dougl as Corp. v. Geen, 411 U S. 792 (1973)) the

Petitioner has the burden of establishing a prim facie case of

racial discrimnation. |If a prima facie case i s denonstrated,

then the Respondent nust articulate a legitimte, non-
discrimnatory reason for its actions. |If such a reason is
est abl i shed, then the Petitioner nust show that the proffered
reason is pre-textual. The ultimte burden of persuasion

remains with the Petitioner. Texas Departnment of Conmunity

Affairs v. Burdine, supra; St. Mary's Honor Center v. Hicks

supra.

22. In order to establish a prima facie case, the

Petitioner must prove, by preponderant evidence, that: (1) He
bel ongs to a protected class, (2) He was subjected to an adverse
enpl oyment action; (3) The Respondent treated simlarly-situated

enpl oyees, outside the protected class, nore favorably, and (4)

11



he was qualified to do the job. Jones v. Bessener Carroway

Medi cal Center, 137 F.3rd 1306, 1310 (11th G r. 1998).

23. The Petitioner maintains that he felt "unconfortable"
and "harassed"” while he was in his brief enploynment with the
Respondent concerning the incidents referenced in the above
Fi ndi ngs of Fact but he did not indicate any circunstances in
his testinony, the sole testinony for his position, which would
tend to these feelings of harassnment as being based on his race
or any other protected characteristic. He presented no evidence
at hearing that his term nation was due to any unl awf ul
di scrimnation. While he nmaintained that he was disciplined for
the damage to the tractor roof, as conpared to a white enpl oyee,
in fact the preponderant, persuasive evidence shows he was not
disciplined at all and neither was the white enpl oyee for the
i ncident he was involved in. Further, based on the totality of
t he persuasive evidence offered, the Petitioner was not
est abli shed to have been actually qualified for his enpl oynent
during this probationary period, given the deficiencies
established by the Respondent's evidence. He did not establish
that any disparate treatnent was neted out to himas conpared to
simlarly situated enpl oyees who were of different race or not
menbers of his protected class. Thus, while the Petitioner
established that he is a nenber of a protected class because of

his race (black), he did not establish his qualifications for
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the position fromwhich he was term nated nor did he establish
that he was subjected to disparate treatnent, and thus has not

established a prinma facie case of discrimnation based upon his

race.

24. In any event, the Respondent offered anple evidence of
| egitimate, nondiscrimnatory reasons concerni ng why the
Petitioner was discharged fromhis probationary position. The
Petitioner denonstrated a repeated failure to perform essenti al
and nonessential functions of his position, of which he had
notice of through his job description, and policy directives
fromhis supervisors. Additional reasons for discharge were his
attendance problens and failure to performdirective tasks on a
timely basis or at all. The Petitioner offered no evidence to
establish that these reasons for his discharge were pre-textua
and were actually couched in discrimnatory notives.

25. In sunmary, there is no reasonabl e basis to concl ude
that the Petitioner was discrimnated agai nst because of his
race or for any other protected characteristic.

26. The Respondent seeks attorney's fees based upon the
position that the Petitioner's claimis frivol ous, unreasonable

and without foundation in law or fact; citing Christianburg

Garnent Co. v. EEE.OE., 434 U S 412, 421-422 (1978) and

Section 760.116, Florida Statutes (2004). Although the

Petitioner had anple opportunity in the investigatory stage of

13



this matter through the "no cause" determi nation to ascertain
that he had insufficient facts and evidence to support his claim
and persisted in its prosecution anyway, the fact renmains that
he had a right, created by Section 760.11, Florida Statutes, to
proceed before the Division of Admnistrative Hearings, even in
the face of an adverse cause determ nation. Because of this,
and because he has not had the benefit of counsel, the
attorney's fee claimis deni ed.

RECOMIVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat a final order be entered dismssing the
Petition in its entirety.

DONE AND ENTERED this 22nd day of Decenber, 2004, in

Tal | ahassee, Leon County, Flori da.

P. M CHAEL RUFF

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed wwth the Clerk of the
Di vision of Adm nistrative Hearings
this 22nd day of Decenber, 2004.
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COPI ES FURNI SHED

Ceci | Howard, General Counsel

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Deni se Crawford, Agency Cerk

Fl ori da Comm ssion on Hunan Rel ations
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

Ronnie L. Ri cks
3531 Sout hwest 30th Terrance, Unit 50-B
Gai nesville, Florida 32608

Daniel M Nee, Esquire

200 East University Avenue, No. 425
Gai nesville, Florida 32601

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recormended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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